10 Bosphorus v. Ireland, [2005] , not yet reported; Ermesa Sugar v. The Netherlands, [2005] , not yet reported; DSR Senator Lines GmbH, [2004] ECHR (Ser. 
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obligations under the ECHR on the one hand, and their subordination to the supremacy of EU law over national law, on the other hand. The main concern for Member States in respect of the ECHR is that the protection of rights cannot be secured when the measure taken against an individual is the result of Community law. The ECJ has always held that its application of the ECHR, as a general principle of law, offered the Member States enough security in ensuring the protection of ECHR rights. However, recent decisions of the ECtHR illustrate that this security might be questionable. Recent judgments, like Bosphorus, show that international obligations may collide and impose a serious dilemma on Member States. 
Developments in ECtHR case-law
Although nothing under the present jurisdiction of the ECtHR as codified prevents it from interpreting Community law, ECtHR case-law has for some time now revealed evidence of a selfimposed reluctance to judge on matters relating to the EU institutions and questions of Community law. The ECtHR has developed different solutions according to the specific nature of the contested act, based on the general principle laid down in Article 30(2) of the Vienna Convention on the Law of Treaties (VCLT) 11 that Member States' responsibility for an infringement of the ECHR must still be upheld when applying other rules of public international law, such as Community law. However, the question has remained unanswered where the boundary has to be situated for Member States' involvement when applying Community law before ECtHR jurisdiction can be established.
Early case-law
Quite early on, the Commission of Human Rights (CHR) already declared requests against the EC inadmissible ratione personae. In the C.F.D.T. v. European Communities case, the CHR considered itself 'not competent ratione personae to examine proceedings before or decisions of organs of the EC as the latter is not a Party to the Convention within the meaning of Articles 1, 19, 33 and 34 of the ECHR.' 12 The ECtHR confirmed this case-law in a number of subsequent judgments. 13 However, in the X. v. Germany case dating back to the late 1950s, the CHR also held that 'when a Member State, having submitted itself to contractual obligations, concludes a later international agreement that does not allow for further observation of its obligations under the earlier Treaty, the State still is responsible under that preceding Treaty'. 14 In the Austria vs. Italy case, the CHR explicitly ruled, that 'for the ECHR, this responsibility is even stronger due to the European public order'. 
New approach
The first case giving rise to a landmark decision as regards the ECtHR's competence to judicially review EC law is considered to be the M. & Co. v. Germany case 16 from 1990.
This case involved the enforcement of a decision by the European Commission imposing a fine for a violation of EC competition (anti-trust) law against a German partnership. The companies had lodged a complaint with the ECJ, 17 which was only partially successful, and so the German Minister of Justice enforced the fine. The applicants then challenged the ECJ's decision under Article 6(2) and (3)(c) of the ECHR. The CHR first recalled 'that it is in fact not competent ratione personae to examine proceedings before or decisions of organs of the European Communities, the latter not being a Party to the European Convention on Human Rights'. But 'the transfer of powers does not necessarily exclude a State's responsibility under the Convention with regard to the exercise of transferred powers'. 18 Thus, the EU Member States as Contracting Parties to the ECHR could not escape their obligations under the Convention by setting up supranational bodies and ceding their powers to an international organization, like the EU. In this specific case, the CHR came to the conclusion that the enforcement of the European Commissions' decision had to be considered as a national act, for which reason the case was declared admissible ratione personae. However, inspired by the Solange II case-law of the German Constitutional Court, 19 the ECtHR ruled that applications against individual EU Member States concerning material acts of Community law were inadmissible only under one condition: 'Provided that within that organization fundamental rights will receive an equivalent protection.' 20 The CHR found that this had been the case so far at Community level. This specific case was therefore declared inadmissible ratione materiae according to Article 27(2) of the ECHR. As a consequence, this judgment clarified that no judicial review may be performed of national acts that are purely an implementation of acts of EU institutions with no discretionary power for the Member States, as long as the EU provides for equivalent protection of fundamental rights. 24 This meant that even national laws that were word for word identical to EU Directives could be referred to the ECtHR. As this specific case concerned a Directive and, consequently, the Member State in question had discretionary power in executing it, it concerned a national act which was open to full review by the ECtHR. However, the ECtHR did not refer to the approach as it had been taken by the European Commission of Human Rights in the M. & Co. v. Germany case, i.e. it made no distinction between an act issued by an EU institution and acts of Member States that purely implement Community law. However, the Cantoni case made it possible for an applicant to first challenge a national act originating in EC law before a national court, in which he/she could fail after a preliminary ruling according to Article 234 of the EC Treaty 25 or Article 230 of the ECT by which the ECJ previously declared the underlying Community act as legal, and then after having exhausted all other remedies, to bring a case against the Member State before the ECtHR. 26 After Cantoni the ECtHR could examine (1) if the national act (which originated in EC law) constituted an infringement of the ECHR and (2) if the ECJ provided equivalent protection of the applicant's fundamental rights. With this scenario, diverging judgments of the ECJ and ECtHR became possible. v. Germany, the ECtHR emphasized that 'it would be incompatible with the purpose and object of the Convention, however, if the Contracting States were thereby absolved from their responsibility under the Convention in relation to the field of activity covered by such attribution. It should be recalled that the Convention is intended to guarantee not theoretical or illusory rights, but rights that are practical and effective.' 28 The Court found that the applicants were provided with 'equivalent protection' to Article 6(1) of the ECHR, even in the absence of access to the German Labour Courts.
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In denying an infringement of Article 6(1) of the ECHR in this case, the ECtHR in a way avoided clearly answering the underlying question, as in the end, the German courts had no option other than denying judicial access to the applicants because the ESA founding statute left no discretionary power on that point. The ECtHR therefore did not clarify the general question of whether the EU Member States, by having signed the ESA founding statute, which is an act of an EU institution, might be liable for infringement of the ECHR. If we compare this case to M. & Co., it is surprising that in this judgment the ECtHR did not already declare the case inadmissible ratione materiae. However, this fact alone is not enough indirectly to conclude that the ECtHR will find future complaints against EU institutions 32 from 1999, the ECtHR also slightly extended its power to review Community law. UK nationals residing in Gibraltar were, according to an interpretation by a British court, not allowed to vote in the elections to the European Parliament. The national court had performed an interpretation of the EC-Treaty 33 and, by virtue of its analysis, it had reached the conclusion that inhabitants of Gibraltar lacked the right to vote in European elections. The ECtHR held that the provision in the Treaty, as interpreted by the British court, was tantamount to denying the applicant's right to vote, as guaranteed by Article 3 of Protocol 1 to the ECHR. 34 Some have claimed that this judgment marks a milestone in the evolvement of the jurisdiction of the ECtHR as Article 1 of the ECHR had been declared applicable not only to direct exercise of powers at national level, but also to the exercise of transferred powers by international or supranational organizations as the Court stated that 'the Convention does not exclude the transfer of competences to international organisations provided that Convention rights continue to be 'secured'. Member States' responsibility therefore continues even after such a transfer'. 35 However, it must be stressed that the concrete question singled out by the ECtHR concerned the compatibility of EU primary law with ECHR rights. In the case of EU primary law it is much easier to establish direct liability of a Member State than when issues relating to EU secondary law are at question. It could be argued that the treaties are the result of the Member States' own legislation -having been ratified by their respective Parliaments. By contrast, following the judgment in M. & Co. v. Germany, the ECtHR would have acted more in line with its own former jurisdiction to judge on matters relating to the transfer of powers to the EU. However, it did not do so. Furthermore, the ECtHR did not take the opportunity to qualify the rejecting decision of the Gibraltar Electoral Registration Officer in application of the EC Treaty as decisive for the case, as the Officer would not have had any discretionary power due to the clear legal situation set out in the Treaty. 36 
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However, the ECtHR rather than taking this approach, examined the case as an issue of EU primary law. The Matthews v. U.K. case might therefore be said not to serve as such a strong precedent in respect of the ECtHR's expanded right to review (secondary) Community law. Even after Matthews v. U.K. it remained clear, therefore, that a complaint against the EC as such would be declared inadmissible ratione materiae. Such complaints might only be possible indirectly, by means of suing EU Member States. However, whether a complaint as a result of Matthews v. U.K. could also be brought against all Member States collectively was a question which the Court had not answered yet.
Recent case-law
37 In this case the applicants lodged a complaint against all 15 Member States in order to challenge a judgment by the ECJ whereby the latter had denied the existence of a right to information concerning judicial remedies in Articles 189, 190, 191 and 192 of the EC Treaty. 38 The ECHR had already declared the case inadmissible ratione materiae on grounds of Articles 6 and 13 of the ECHR that provide for a right of fair trial, but do not encompass a right to information about judicial remedies. 39 However, the question of whether a complaint against all (15) Member States is actually possible was again left unanswered by the Court.
DSR Senator Lines GmbH
In the DSR Senator Lines GmbH case 40 from 2004 the applicant alleged that a fine procedure initiated by the European Commission had violated Articles 6 and 13 of the ECHR. The Court of First Instance (CFI) and -on appeal -the ECJ rejected the applicant's request for interim relief against the interim enforcement of a fine of 13.75 million. euros. 41 The applicants then lodged a complaint before the ECtHR alleging an infringement of Article 6 of the ECHRdirected against all EU Member States. 42 In the meantime, however, the CFI annulled the imposed fine. 43 As a consequence, the ECtHR had to declare the proceedings inadmissible because the company was no longer the victim of an infringement of the ECHR. 44 Consequently, the Court did not get around to pronouncing upon Member States' liability for a Community act. applicants also challenged a previous decision by the ECJ, whereby the latter had ruled that a lack of opportunity to reply to the Advocate General's opinion did not violate the right to adversarial proceedings in Article 6(1) of the ECHR. 46 In this case the ECtHR had the opportunity to finally specify the approach taken in its M. & Co. case-law; that is to say, to draw a formal link between the fundamental rights review of EU secondary law and the setting up of supranational bodies by ceding powers to an international organization. However, the Court again circumvented the question by first going into the merits of the case that are normally examined only after the question of admissibility. As the ECtHR found that the scope of protection of Article 6(1) of the ECHR was at issue, it again omitted to decide whether EU Member States can be liable for infringements caused by a judgment of the ECJ.
Partial conclusions
It follows that EU Member States are apparently held responsible for acts of primary Community law as these concern Public International (Treaty) Law . 47 By contrast, where secondary Community law is concerned, the CHR and the ECtHR have only found Member States responsible when these applied Community acts with discretion and have reviewed the resulting national act. 48 However, where Member States did no more than execute a Community act on their territory, applications have been dismissed as inadmissible ratione materiae. 49 However, since the M. & Co. decision, the ECtHR has declined to take the opportunity to further specify this approach; i.e., to delineate the boundary of Member States' collective or individual responsibility when implementing Community acts. 50 This was about to change with the Bosphorus case.
Refined approach

Notion of 'jurisdiction'
By clarifying that the notion of 'jurisdiction' (Article 1 of the ECHR) has to be understood as 'primarily territorial', 51 the ECtHR overcame the practice of the CHR to declare applications that are connected to Community acts inadmissible ratione materiae. When examining compatibility with Article 1 of the ECHR, the Court therefore focused on the concrete national decision rather than on its original basis in Community law. This interpretation allowed the Court to avoid dismissing the complaint straight away on procedural grounds and to examine the merits of the case. Indeed, this can be considered a step forward as compared to the M. & Co. decision. However, as EC law also applies on the territories of the EC Member States (Article 299 of the EC Treaty), this interpretation fails to provide a convincing answer to the question of whether the EC (or a Member State) is bound by the ECHR in the implementation of Community acts. 
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Although the Court stressed that Article 1 of the ECHR applies to Community law as well, 53 it still considers, in accordance with the traditional rule of State responsibility under international law, the conduct of a Member State organ to be an act of that State. 54 Thus, the ECtHR (still) seems to emphasize a formal approach rather than a functional one with regard to Member States' responsibility for the implementation of Community acts. 
Concrete examination of Community acts
With the Bosphorus judgment, the ECtHR also introduced a new theory for justifying interference with human rights by Member States when applying Community acts. The Court had always emphasized that it is sufficient in abstracto that an act has been adopted by an international organization that provides an equivalent standard of human rights protection compared to the ECHR. 56 In the Bosphorus judgment, the Court applied a more concrete test to conclude to the general equivalence of human rights protection at Community level by reviewing the Community's substantive guarantees and procedural mechanisms for potential 'manifest deficiency'. On the one hand, the ECtHR clarified its ambition to examine the specific circumstances of future cases in order to effectively review potential shortcomings in the protection of human rights at Community level. On the other hand, this also indicates that the Court will not fully review Community acts, but rather engage in a general abstract review of the Community system.
Problematic aspects and unanswered questions
3.3.3.1. Indeterminate definition of 'manifestly deficient' The ECtHR stated that there had not been any 'dysfunction' in the case under review, 57 but it did not specify what is to be understood by 'manifest deficiency'; i.e., which legal shortcomings this would include. It may be assumed that a deficiency arises when the ECJ lacks competence, has been too restrictive in allowing individual access to it, or in case of an obvious misinterpretation or misapplication by the ECJ of an ECHR right or of a deviation from well-established case-law of the ECtHR. However, not every deviation from the ECtHR's case-law can be considered a shortcoming as Article 53 ECHR ensures that allowing more rights or interpreting them more broadly will be given legitimate effect as well. This definition is likely to create legal uncertainty in practice, which has already become obvious as the ECtHR -despite a final unanimous decision -was split on the details of the test. Seven judges providing concurring opinions presented rather far-reaching examples of legal shortcomings. 58 Only future cases will clarify whether the Court will continue to apply this relatively low threshold.
ECJ as a national remedy (Article 35(2)(b) of the ECHR)?
An applicant to the ECtHR must prove that he/she has used all available and efficient national remedies (Article 35(1) of the ECHR). This raises the question of whether recourse to the ECJ should be regarded as a national remedy. When interpreting the status of the ECtHR strictly, the Court is not an instance for appeal in the meaning of Article 35(2)(b) of the ECHR, but the (supreme) court for the interpretation of the ECHR. However, in deviation from its common practice, the ECtHR did not refer to Section 2(b) of the ECHR in the Bosphorus judgment. Thus, it is doubtful whether decisions of the ECJ are still considered final, and moreover, whether future applications to the ECtHR on the same subject matter will have to be declared inadmissible. One might assume that such individual complaints will not necessarily be declared inadmissible any longer. This appears problematic, as under the Member States' domestic laws, the ECJ is considered a legal judge (gesetzlicher Richter), 59 and a refusal to request a preliminary ruling from the ECJ can be successfully appealed against before the national court of last resort.
3.3.3.3. Priority of Community law endangered? Presently, EU Member States now seem to face the unenviable choice between incompatible laws under EC law and conflict with obligations under the ECHR. Practically, the Member States might make the implementation and execution of such Community acts dependent upon the outcome of a preliminary review as regards compatibility with the ECHR at national level. 60 This situation creates practical problems for the Member States, as they have to defend legislation that is only an execution of EC law and are thereby put in a similar situation as the German authorities were by the Solange I decision of the German Constitutional Court, 61 that authorized German courts to review the compatibility of EC law with fundamental constitutional rights 'as long as' no adequate human rights protection exists at Community level. 62 Furthermore, this also appears to disfavour the EC as the Community has no formal standing in Strasbourg, either for appointing judges, or for defending its legislation, because it is not answerable to the ECtHR. It may only intervene on behalf of a Member State, 63 whose defence it cannot however control. In interpreting the notion of 'jurisdiction' (Article 1 of the ECHR) as being 'primarily territorial', 64 the ECtHR does not make any distinction as to the type of law or measure in question, even if the contested act was purely one executing Community law. Although it would have been more appropriate to at least attribute the act to both the Member State and the EC, this is not yet legally possible as the Community is still not a Contracting Party to the ECHR.
3.3.3.4. Risk of double standards Furthermore, the presumption of equivalence appears problematic given the procedural differences between the ECJ and the ECtHR. Six out of a total of seventeen judges 65 specifically pointed to individuals' limited access to the ECJ according to stricter standing rules and to its function when compared to the ECtHR. 66 They held that despite its value, 'a reference for a preliminary ruling entails an internal, a priori review. It is not of the same nature and does not replace the external, a posteriori supervision of the ECtHR, carried out following an individual application'. 67 The much-lauded role of national courts within the preliminary ruling procedure can be doubted when it comes to providing sufficient compensatory protection in this context, 68 especially with regard to gaps in legal protection in highly sensitive areas like 'Visas, Asylum and Immigration' (Title IV of the ECT) 69 and 'Police and Judicial Cooperation in Criminal Matters' (Title VI of the EU-Treaty 70 ). 71 Only the action for damages might allow for an adequate complementary mechanism to Articles 230 and 234 of the EC Treaty, as a violation of fundamental rights will certainly constitute a sufficiently serious infringement of Community law. 72 Moreover, substantial differences exist between the EC's and the CoE's fundamental rights system. The ECJ's fundamental rights review appears more differentiated, as on the one hand it refers to general principles and on the other hand to fundamental freedoms. It might thus create more complex scenarios of conflicts between fundamental rights. 73 In this vein, for example, unlike the ECtHR, the ECJ in its Bosphorus judgment upheld an extensive interpretation of the term 'common welfare' as a collection of fundamental freedoms with economic aspects. As a consequence, 'common welfare' as interpreted by the ECJ will not likely be outweighed by 'individual welfare'. 74 These features are likely to create a less stringent standard of protection as the manifest deficiency test establishes a relatively low threshold for the EU, in contrast to the supervision generally carried out under the ECHR for other CoE Member States. This test is often compared with that applied in the case-law of the German Constitutional Court as of Solange II. 75 According to this decision, applications that challenge the protection of fundamental rights have to be declared inadmissible 'as long as' the applicant does not give evidence that the Community standard of human rights protection has slipped. Actually, it is doubtful whether the German Solange II doctrine can be abstracted to Convention level, especially as Article 53 of the ECHR lays down a minimum standard that without exception prohibits the lowering of protection in specific cases. 76 The ECHR level of protection can only ever be 'equivalent' in terms of the means, not of the result. Articles II-112(3) and II-113 of the EU Constitutional Treaty 77 also acknowledge this. 78 The interest served by good cooperation within the EC cannot justify any deviation from this basic rule. 79 By keeping the option of concrete examination open in specific cases the ECtHR has even created a much lower threshold. 80 Therefore, it might be doubted whether the EC's procedural mechanisms in fundamental rights review inherently create a presumption of Convention compliance in relation to all ECHR rights for the future. 81 In particular, Article 6(1) of the ECHR (fair trial) would have to be interpreted more extensively in that case. 82 Unfortunately, the ECtHR in Bosphorus leaves these questions open.
Final conclusions
With the Bosphorus judgment, the ECtHR confirmed its former case law that it has no competence to review Community acts as such. But the Court recognizes a competence to review these acts indirectly through examining specific implementation measures at national level. Initially, the Bosphorus judgment confirms the ECtHR's case-law that secondary Community law leaves discretion in implementation for the Member States. 83 As a consequence, both primary and secondary Community law are now subject to review by the ECtHR and EU Member States can be held responsible for (nearly) all Community acts as they originally participated in the legislation process as the authors of these acts and are considered the original legislators of Community acts, and thus responsible for any shortcomings in this context. 84 . However, one remaining category of cases is not yet subject to review by the ECtHR, namely Community acts which do not require any implementation by the Member States, i.e., whose effect is purely internal to the Community. It can be doubted whether the arguments given above are also applicable to these acts in the light of the lack of attributability to individual Member States. 85 Whether there might be collective responsibility of all Member States, the Court has yet to decide. Moreover, the Bosphorus judgment reflects the current political environment: the EC/EU have not yet acceded to the ECHR, while the EU Constitutional Treaty which explicitly provides for accession (Article I-9, second item, first sentence, see also Article 17 of Protocol 14 to the ECHR) has failed to be adopted for the moment. This judgment must thus be read as a political decision. Even if 'forced' 86 accession as a consequence of the Bosphorus judgment might be too strong a term to use, it nevertheless puts the EC under the de facto control of the ECtHR through indirectly invoking the Member States' responsibility. With the new manifest deficiency approach, the ECtHR has endowed itself with a considerable measure of discretion. The ECtHR has thus left no doubt that it is prepared to stress its role as the final arbiter on human rights protection in Europe. This aggravates the already existing tensions between the EU and its
